Introduction
In the scholarship concerning constitutional courts around the world there is more and more interest not only in the judicial dialogue between those courts and international bodies, 2 which is deeply grounded in binding international treaties, but also in a horizontal dialogue -conducted between various jurisdictions which are not part of the same legal system. 3 It is based on the similarity of constitutional norms and questions that have to be answered by the courts in different states. It contributes to the search of the best possible solutions, but also raises a number of controversies concerning both the legitimacy and the methodology of drawing from the experience of other jurisdictions. The aim of this paper is to outline the way in which the Polish Constitutional Tribunal 4 approaches this issue.
The paper is based on the assumption that every element of the reasoning presented by the Constitutional Tribunal is aimed at justifying its holding and in consequence constitutes an element of the decision-making process. Only extraordinarily may it have other functions (such as informative or educational). Therefore, I assume that each reference to the foreign materials made in the reasoning of the Tribunal, is aimed at building an argument from comparative law in the case before it, even if the role of this argument in the decision-making process is not clearly indicated in the reasoning.
For the purposes of this paper, I define a comparative reference as any reference to the law or jurisprudence that is foreign to the Polish legal system, meaning that it refers to legal acts that are not binding in this system. It involves the primary domestic law or jurisprudence of other states, but it may also encompass international treaties that Poland is not party to. 5 A comparative reference has to be clearly distinguished from the situations in which the Tribunal refers to the acts of EU or international law, to which Poland is a party (as well as to the jurisprudence of the international courts enforcing those acts). 6 Those norms are a part of Polish legal system and the obligation to comply with them results from both Article 9 of the Polish Constitution 7 and the particular provisions of international treaties. 8 Hence, making reference to them by the Constitutional Tribunal is necessary and it constitutes an element of the systemic interpretation of the domestic law. ' tribunals' and not one of the 'courts' within the meanings of its provisions, I will consistently use the term "Constitutional Tribunal" and not the Constitutional Court, when referring to this body. However, whenever the "constitutional courts" as a category are referred to, it should be understood as including the Polish Constitutional Tribunal. See further K. Prokop, Polish Constitutional Law, Bialystok 2011, p. 157 et seq. 5 In addition to this, I analyse the judgments and decisions of the Polish Constitutional Tribunal issued from 17 October 1997, when the current Polish Constitution entered into force, till 20 December 2016, as from this date significant doubts concerning the legality and legitimacy of the judgments issued by the Tribunal may be raised. 9
The Basis for Comparative Reference in the Polish Legal System
In international legal scholarship, especially American, one may observe heated discussions concerning the admissibility of using arguments from comparative law and jurisprudence in constitutional adjudication. 10 The supporters of comparative references argue that extending the scope of the arguments used by constitutional courts contributes to the quality and persuasiveness of the reasoning. They underline that the awareness of the solutions adopted in other legal systems serves as an inspiration and allows decisions based on more extensive data to be taken. 11 They note that the analysis of foreign legislation and judicial decisions may provide empirical data useful for predicting the consequences 9 It is a result of significant constitutional crisis that resulted in the illegal election of a number of judges to the Tribunal, the way in which the new President of the Tribunal was elected, and a number of further events that allow the legitimacy of a current functioning of the of certain decisions for the legal system 12 . They also indicate that the reference to foreign sources may help to place the judicial decision not only in the given legal culture, but also to show its universal character, which enforces its legitimacy. 13 In addition to this, some scholars argue that comparing and contrasting the solutions adopted in various systems may facilitate more profound understanding and assessment of one's own system. 14 The opponents of using comparative references in the constitutional adjudication stress the close relationship between the constitutional text and the principles of national sovereignty and the democratic legitimization of constitutional judges. They argue that the reference to foreign materials disrupts the democratic process of law-making and the principle that decisions concerning a given legal system can be taken only by judges duly appointed within this system. 15 They emphasize that constitutional interpretation ought to be deeply rooted in a constitutional and legal tradition, shaped in a particular social and cultural environment, which renders all the reference to the law and jurisprudence that is foreign (i.e. shaped in other circumstances) irrelevant. 16 Furthermore, they indicate that there is no consensus as to the methods by which the comparative material should be selected. Hence, the choice of certain materials instead of others is always arbitrary. 17 In the Polish legal system, comparative arguments are present, however there is no wider discussion between the judges or scholars concerning the basis for their usage and its place in constitutional interpretation. 18 It seems that one may indicate at least three reasons for this lack of controversy.
Firstly, the most intense controversies concerning the use of foreign materials in the constitutional adjudication arise in the common law systems based on the binding role of precedent. Traditionally, in those systems making a reference to a particular ruling demands identifying its role for the resolution of the case at hand, as either a precedent 12 V. Jackson Garlicki, Ochrona praw…, op.cit., that has to be followed, as a case that can be distinguished from the present one, or the ruling that has to be overturned. Introducing a ruling from a foreign (non-binding) legal system to the reasoning constructed according to this pattern is problematic for the coherence and clarity of the judgment. 19 However, in continental law systems, in which the previous case-law of a given constitutional court or other bodies does not bind the courts for future and serves only as an inspiration concerning possible solutions and the way to support argumentation, similar problems do not arise.
Secondly, the use of comparative material in the process of constitutional interpretation in Poland is supported by the preparatory works of the 1997 Constitution. When the new constitution was drafted, the discussions in the Constitutional Commission of the Parliamentary Assembly, as well as the legal scholarship, drew significantly on the legal institutions established in other systems. 20 The facts that the foreign solutions were widely discussed and applied in the constitution-making process proves that the authors of the 1997 Constitution were aware of the correlations between different legal systems and allowed inspiration to be drawn from them. 21 Thirdly, according to Articles 9 and 91 of the Polish Constitution, Polish courts and tribunals are obliged to take into consideration the binding norms of international law and the case-law of the international courts. Despite the different significance of such reference, the methodology behind it is quite similar to the use of comparative argument and the readiness of the Polish judicial bodies to engage in judicial dialogue may influence the fact that they do not oppose comparative references.
It also seems that the text of the Polish Constitution itself allows for such references. The Constitution does not contain any provision that would oblige or mandate its interpreters to take foreign sources into consideration. 22 Nonetheless, in its Preamble, it refers to the roots of Polish culture, which includes legal culture, in universal human values and expresses the awareness of "the need for cooperation with all countries for the good of Human Family". 23 a constitutional norm that would oblige the Polish judiciary in general and the Constitutional Court in particular to interpret the Constitution in accordance with the standards adopted in other states. However, they indicate that the authors of the Constitution intended it to be open to dialogue with other legal systems and in consequence do not allow the possibility of conducting such a dialogue to be excluded, if -in the circumstances of a particular case -no constitutional principles or rules oppose it.
The Practice of Using Comparative Argument by the Constitutional Tribunal
The Constitutional Tribunal is quite prone to referring to comparative arguments in its reasoning. However, the practice of this reference is varied with respect to the scope, depth and subject of the analysis. One can encounter judgments in which the reference to a provision of foreign law or a statement of a judicial body seems to be incidental and lacking in more detailed analysis, 24 as well as ones in which a given regulation or decision is carefully scrutinised in order to determine its usefulness for the reasoning of the Tribunal. 25 However, in the reasoning of its judgments the Tribunal does not reflect on the axiology underlining the use of comparative material in adjudicating constitutional questions, or on its aim and function in the decision-making process. It concerns both the lack of abstract comments on the methodology of decision-making in general, and the lack of indication of the role of certain reference in the particular case before the Tribunal. 26 partial conclusions concerning this matter can be drawn on the basis of the material used by the Constitutional Tribunal and the conclusions (if any) drawn from them. With regard to the type of the material used, comparative references may be divided into referring to: the constitutional provisions of other states, 27 other legal provisions of foreign domestic law, 28 and the case-law of foreign courts and tribunals. 29 This division is not strict, as the Tribunal sometimes refers to other kinds of sources. Nevertheless, in most cases it is possible to determine that the analysis is aimed at the reconstruction of constitutional norms, the examination of possible legislative solutions to certain problems, or the inspiration behind the decision on the hierarchical control of norms reached in a different legal system. It is evident that the remaining elements of the analysis are supplementary. 30 References to the constitutional provisions of other states are used by the Constitutional Tribunal mainly in order to stress the importance of a given constitutional norm by indicating that it is binding not only in the Polish legal system, but that it also constitutes part of the common constitutional heritage of a group of states. The group in question may be defined as the democratic states in general or states that also fulfil other criteria (such as the member states of the EU, parliamentary democracies or even the "majority of the European states rooted in the common Christian culture"). 31 Such a declaration, apart from educational purposes, serves as a starting point for the exercise of balancing constitutional values. By emphasizing that a particular principle (especially a fundamental right or freedom) is common to a significant number of states, the Tribunal stresses its universal character and notes that as a result it may be considered as more significant than others and its limitation has to be justified by especially compelling reasons. 32 More often the Constitutional Tribunal analyses foreign legislation and empirical data concerning its application. In those cases the Tribunal adopts one of two approaches. The first one focuses on verifying whether the operationalization of constitutional norms is conducted in different states in the same way, i.e. whether there is one "proper" way of regulating certain matter (complying with a constitutional norm present in various legal systems). 33 In the case of a positive answer to this question, the Tribunal compares whether the solution before it complies with the model it has reconstructed. The discrepancies -in the absence of other significant argumentsjustifies declaring the solution adopted by the Polish lawmaker unconstitutional. In the case of a negative answer, the Tribunal holds that the lack of a common model grants the lawgiver more latitude as to the way in which it would regulate a given matter and the comparative arguments do not support the conclusion, either with regard to the constitutionality or unconstitutionality of the adopted solution. This approach is in its essence very similar to the analysis of constitutional provisions of other states and, notwithstanding the fact that it focuses on the content of legislation, is aimed at the reconstruction of the constitutional standard.
The second approach is based on the supposition that the legislative measures adopted in different states for achieving the same goals may vary. With this in mind, the Tribunal examines the way in which various regulations function, assessing their usefulness for achieving their goals and their effectiveness in achieving those goals. It takes into consideration the wording of the legislation as well as empirical data concerning its application. 34 Such an examination transfers the role of the comparative analysis from the level of reconstructing a constitutional norm to the level of assessing the proportionality of the limitation of fundamental rights or freedoms. It may serve as a way to verify whether the solution adopted by the Polish lawmaker -if similar to ones already in force in other states -may achieve its aims, 35 or -if the solution in question varies from ones adopted abroad -whether it applies the least invasive means of achieving those aims). 36 In addition to this, the comparative references in the jurisprudence of the Constitutional Tribunal may focus on the judgments issued by foreign courts and tribunals., It is also possible to identify two types of situation within this category. 33 E.g. judgment of 10 May 2000, case no. K 21/99. 34 E.g. the judgments of 4 November 2014, case no. SK 55/13 and of 9 July 2009, case no. SK 48/05. 35 Such examination should be supplemented by the verification of whether the conditions that are relevant for the effectiveness of a given regulation in other states are similar to ones occurring in the Polish legal system, or whether there are some differences between the legal systems that may influence the usefulness and effectiveness of adopting a similar solution in Poland (v., e.g., a conclusion of the analysis conducted in the judgment of 4 November 2014, case no. SK 55/13). 36 More on the structure of the proportionality test in the jurisprudence of the Polish Constitutional Tribunal v., e.g., the judgments of 25 July 2013, case no. P 56/11 and of 16 October 2014, case no. SK 20/12.
In the first, more common situation, when analysing comparative material, the Tribunal stresses not only the reconstruction of the content of constitutional norm or legislation, but the outcome of the supervision of the constitutionality of norms conducted by other judicial body entrusted with the power to review the constitutionality of law. 37 The Tribunal does not in fact interpret legal norms as such, but borrows the result of the examination of their relation to each other. 38 It seems that this kind of reasoning serves on the one hand as an inspiration for the Tribunal's decision and, on the other hand, as an additional way to legitimize the Tribunal's ruling, by pointing out that it is compatible with the canons of legal reasoning also adopted in other states. 39 The second situation is similar to the first one with respect to the aim and the methodology of the analysis, but it should be distinguished due to the fact that the focus of the analysis is not on the foreign court's resolution of the case, but on the way in which the resolution was reached. This includes cases in which the reference made concerns the principles under which the bodies entrusted with constitutional jurisdiction exercise their competence. Such references appeared in the case-law of the Constitutional Tribunal when it was faced with the problems arising from membership in the European Union and the necessity of reconciling the principle of the primary role of the Constitution with the obligations under the European Union law, as well as with the necessity of drawing lines between the scope of its jurisdiction and the jurisdiction of the Court of Justice of the EU. 40
The Problems with Methodology
The above analysis indicates that the ways in which the Constitutional Tribunal draws on the comparative law are varied. Nonetheless, all of them can be characterized as the use of particular, often fragmentary, comparative material chosen on a case-by-case basis. Such an approach is pragmatic, as in each case the Tribunal is faced mainly with the task of adjudicating a case at hand. It does, however, adversely impact the methodology of 37 Naturally, the Tribunal should in this situation refer to the content of the constitutional norms and the legislation which were analysed in the cited judgment. However, those elements constitute only background information that allows determination of whether the judgment in question is relevant for the case before the Tribunal (e.g. the judgment of 30 September 2008, case no. K 44/07). 38 E.g. the judgment of 9 July 2009, case no. SK 48/05. 39 V., e.g., the judgment of 30 September 2008, case no. K 44/07 in which the Tribunal explicitly stated that its judgment may be controversial in the eyes of public opinion and seems to defend it by pointing out its similarity to decisions taken previously by the constitutional courts in Germany and Czech Republic. 40 V., e.g., judgments of 24 November 2010, K 32/09 and of 16 November 2011, SK 45/09. See also W. Sadurski, 'Solange, chapter 3': Constitutional Courts in Central Europe -Democracy -European Union, "European Law Journal" 2007, no. 1, pp. 1-35. introducing a comparative argument to the Tribunal's reasoning. 41 This concerns in particular the choice of the material to be used, the random nature of the references made, and the lack of clear indication what role such an argument played in the decisionmaking process. The Constitutional Tribunal, when selecting the foreign law or case-law to refer to, does not usually explain why it found relevant the materials from particular jurisdictions and omitted those from other countries. 42 In some cases this choice -even though not clearly justified in the judgments -seems to be based on the similar constitutional history common to a number of states 43 or the existence of other relevant features due to the fact that they face the same constitutional challenge. 44 In other cases, the reasons for a particular choice are difficult to identify. 45 Among the few clear statements concerning the methodology of the use of foreign law by the Tribunal, it stated that: "in case of referring to the domestic law of another state, it is necessary to establish whether it is adequate to use the foreign model in order to interpret Polish law. In particular it is necessary to exercise particular caution in the choice of the legal system to which the Tribunal refers." However, even in the case in which this statement was made, it resulted only in the general conclusion that "in the present case it is appropriate to refer to the legal solutions functioning in Germany and in the case-law of the European Court of Human Rights" without the indication of any reasons for this conclusion. 46 It may be also doubted whether the analysis of the comparative material by the Tribunal is detailed enough to conclude that, especially when referring to the 41 For more on the methodology of comparative constitutional law v. inter alia: M. Tushnet foreign legislation, it found all the elements that were relevant to the reconstruction of a functional equivalent 47 of the assessed Polish regulation in a given legal system. This problem can arise especially in situations in which the Tribunal examines the constitutionality of a regulation that is aimed at providing a proper balance between two conflicting constitutional values, but it refers only to those elements of foreign legislation that serve the preservation of one of those principles and omits those that serve the realization of the other principle. 48 Finally, it is problematic that the Constitutional Tribunal does not formulate any statements concerning the role of comparative argument in constitutional interpretation or making decisions on the supervision of norms. In most cases in which reference to foreign materials is made, it is placed in a separate part of the reasoning (as a separate section or in one section with the analysis of international law). The material described there is not referenced later on, when the sensu stricto analysis of the Polish law relevant for the outcome of the case takes place. 49 This practice significantly limits the argumentative value of comparative references in the case-law, and results in the fact that their role, other than informative and educational, is difficult to grasp.
Conclusion
The above analysis indicates that the Polish Constitutional Tribunal is relatively open to dialogue with other jurisdictions, which -in principle -seems to be both within the spirit of the 1997 Constitution and pragmatic with regard to today's world of multilevel and multi-centred legal systems, in which similar problems arise all over the globe. However, the analysis also shows that in order to fully develop the pragmatic, legitimising and persuasive potential of this horizontal dialogue, more stress should be placed on the way in which comparative references are introduced to the Tribunal's case-law. In particular, the Tribunal should indicate, in a more consistent way, the place of comparative argument in its decision-making process and justify the choices it makes with this respect. 47 J.C. Reitz, How to Do Comparative Law, "American Journal of Comparative Law" 1998, no. 4, p . 620 et seq. 48 E.g. the judgment of 7 October 2015, K 12/14 in which the Tribunal analysed the ways in which different legislations provided the right to conscious objection to medical professionals, but failed to take into consideration the solutions that guarantee patients' rights in such situations. 49 Cf. the judgment of 4 November 2014, SK 55/13.
